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BULGARIAN INDEPENDENCE * 

[Being the fourth part of a series of Studies on the Eastern Question. The 
preceding parts appeared in the January, April and July numbers of the Journal 
for 1911.] 

Since the publication of our last article, the political independ- 
ence of Bulgaria has been juridically established from the constitu- 
tional point of view. 

As we have already seen, the Bulgarian diplomatic and govern- 
mental situation had been developed in fact, without ever having 
been theoretically or diplomatically discussed. This is natural. 
The Bulgarian Government took great care not to raise that ques- 
tion, contenting itself from the internal point of view with Art. 
17, of the Constitution of Tirnovo, which gave to the Prince, in 
general, the conduct of diplomatic negotiations. It might have been 
contended that Bulgaria, which was a vassal state, had no absolute 
right to make purely political treaties ; and it is doubtful that King 
Ferdinand, before the establishment of Bulgarian independence, had 
ever entered into any written political treaties. Moreover, if he had, 
it would have raised an internal constitutional question ; for, in such 
case, it would have been incumbent upon him to refer the matter to 
the Sobranje. 

With independence established, it became, therefore, important to 
modify in this respect the constitution, both from the internal and 
from the external point of view. And this has just been accom- 
plished. The Great Assembly, entrusted with the revision of the 
constitution, which the Malinoff cabinet hesitated to convoke, was 
summoned to meet upon the fall of that ministry, June, 1911. It 
terminated its work on July 18, and despite the aggressive opposition 
of the agrarian and the social democratic wings of the Left, it voted 
in the first place to change the princely titles into royal titles, and 

* Translated by courtesy of Dr. Theodore Henckels, of Washington, D. C. 
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then the proposed amendment to Article 17, thus granting to the 
King the absolute right to conclude secret political treaties. 

The conquest of political independence is, thus, definitively ac- 
complished. 

But, we have still to see how, in part by progressive policies, and 
in part by sheer force, the conquest of the economic independence of 
Bulgaria was established. 

Economic Independence 

Economic independence is not less necessary for a people than 
political independence. If it may not freely manage its financial 
resources, if it is not master over its customs imposts, over its foreign 
trade, over its transportation facilities ; in a word, if it is under the 
economic dependence of one or several states, and especially of one 
or several neighboring states, then it participates only under their 
control, with such limitations as they may see fit to establish, in the 
international commerce, which is an essential right of every member 
of the community of states. To illustrate, we will consider Servia 
as an example. Servia, because of her geographic situation, is under 
the economic dependence of Austria, which, by closing her markets 
to Servia, can ruin the latter's exportation of staple goods, of cattle 
especially, and reduce her to impotency in the mast crucial politi- 
cal questions. Likewise, Bulgaria has suffered under certain eco- 
nomic servitudes, which, although not interfering absolutely with 
her liberty, were, nevertheless, a great handicap. The treaty of 
Berlin had woven the greater part of these bonds, the Rumelian revo- 
lution had allowed some of them to continue to exist, Bulgaria 
herself had created some of them. 

INTERNATIONAL COMMERCE, CUSTOMS 

The bases of the Bulgarian economic regime (policy) are laid 
down in Art. VIII of the Treaty of Berlin. From the purely com- 
mercial viewpoint, Bulgaria was not free. In permitting the Chris- 
tian sections to separate from the Turkish body, Europe performed 
at times showy acts, but never meant to sacrifice any of her material 
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interests. The commerce of the great Powers possesses in Turkey 
too high privileges ever to be willing to surrender them in the 
provinces politically liberated ; and diplomacy protects the interests 
of Turkey by guaranteeing to her in the new states, provisionally at 
least, a policy of equal privilege. In this way, the creation of these 
new states may remain indifferent to the commerce of importation 
for which the Balkan peninsula still remains one integral unit for 
exploitation. It is this, which led the Powers at the time of the 
Treaty of Berlin to maintain in Bulgaria for the present at least, 
the commercial treaties of Turkey. 

This decision brought as a result a proposition for an additional 
article, presented by the plenipotentiaries of Austria-Hungary, 
Prance, and Italy, worded as follows: 

The treaties of commerce and of navigation, together with all the 
conventions and international arrangements concluded with the Porte, 
as in force at the present time, shall be maintained in Bulgaria and in 
Eastern Eumelia, and no change shall be made therein with regard to 
any Power unless Turkey has manifested her approval thereof. No 
transit impost shall be levied in Bulgaria and in Eastern Eumelia upon 
merchandise passing through this country. The natives and the com- 
merce of the Powers shall there be treated on the basis of absolute 
equality. 1 

This clearly means, that from a commercial view point, Btilgaria 
was to be left under the old regime, since the treaties concluded with 
the Porte, and referred to in this article as in force, were to be 
maintained. And what emphasizes this impression is on the one 
hand the assimilation with Eumelia, and on the other the clause 
depriving the Principality of the right to levy transit tolls, so that 
while crossing the Bulgarian frontier, the merchandise was looked 
upon as entering into Turkish territory. This was a strange way of 
tying the hands of the future rulers, of rendering them absolutely 
incapable of directing the activity of Bulgarian producers along lines 
that they might adjudge most profitable, of reducing them even to 
complete inactivity. Autonomous Bulgaria was destined, however, 
to enter into an economic development different from that of Turkey. 

i Yellow Book, Protocol No. 5, p. 99. 



BULGARIAN INDEPENDENCE 89 

Either autonomy signifies nothing, or else it means that the auton- 
omous land shall, henceforth have a life of its own. But they would 
have her live the same economic life as before, and repeat the errors 
of a social group from which she had separated by main force, for 
the very reason that their diverging interests had become unbearable. 

This anomalous situation could not continue. A first treaty of 
commerce with England was negotiated in 1887; subsequently, 
through a series of other conventions with France, Austria, Italy, 
Belgium, Germany, and her neighboring states, Biilgaria slowly 
succeeded in freeing herself from her economic shackles. She estab- 
lished her own tariff, and levied a specific tax upon imported mer- 
chandise. From 1879 to 1887, she had been compelled to respect the 
customs policy of Turkey, a taxation ad valorem, from 8 to 14 per 
cent. The first general tariff dates back to 1887. No time was 
lost in regard to this question because it was thought that a customs 
union might be negotiated with Servia, which failed, however, and 
also because the eventual right to conclude such unions was im- 
plicitly recognized by the Powers. 2 This liberation is posterior to 
the union with Bumelia; and in this matter this very union had 
brought about the most threatening difficulties. 

Beinforcing in Bumelia the economic policy just described, the 
Congress of Berlin had taken the greatest care not to join com- 
mercial autonomy with administrative autonomy. In leaving Bu- 
melia under the sway of the entireness of the conventional right in 
force in Turkey, 8 the treaty subjected her to the same international 
economic regime as the rest of the direct dependencies of the Porte. 
The European commission conformed to this in its elaboration of 
the organic statute when it decreed that the empire and the province 
should form one and the same customs area, 4 and that the imperial 
customs line should follow the Bulgarian frontier. 

2 See, for example, Article 20 of the Franco-Bulgarian convention of 1906; 
Article 15 of the convention of December, 1896, with Austria, etc. 

3 Treaty of Berlin, Art. XX. 

* See Art. 197 of the organic statute: "There is no customs tariff between 
Eastern Rumelia and the rest of the provinces of the, empire. In consequence, 
the products of Eastern Rumelia and merchandise imported into it have free 



90 THE AMERICAN JOURNAL OE INTERNATIONAL LAW 

Tlie union of the two Bulgarias modified entirely this condition 
of things. Of their own free will, the Turks moved the customs line 
to the Rumelian frontier, oaring little or nothing about forming a 
customs union with the greater Bulgaria ; rather, hoping to turn the 
customs into a weapon against the revolted vassal. But the Rumelian 
commerce of imported merchandise, which from Europe went by 
way of Constantinople, soon felt the effect of a double tariff, since 
it was subjected to a tariff at the Rumelian frontier after having 
already paid a tariff upon its entrance into Turkey. Austria alone 
was benefited by this course, for the customs union offered a new 
field to her products which entered unobstructed instead of having 
to pass either through Bulgaria or by way of the Danube and of 
Bourgas. Upon the initiative of the chambers of commerce of Con- 
stantinople and of those of France that were more particularly 
affected, the Powers addressed a memorial to the government at 
Sofia. It threatened to withhold approval of the act of Top-Hane, 
unless satisfaction were given in this matter, a threat, moreover, 
which was of no avail, since the act of Top-Hane unfolded its eon- 
sequences without the approval of Europe. Nevertheless, the Bul- 
garian Government gave assurances, the tariff upon outgoing mer- 
chandise was reduced to 1 per cent for all products that came from 
Turkey, but the customs line was maintained. The subsequent 
amelioration of transportation facilities, of the harbors especially, 
reduced the advantages formerly enjoyed by European mechandise 
entering by way of Turkey, and treaties of commerce included hence- 
forth Rumelia and Bulgaria. The Principality had known how to 
acquire the right to close her frontiers on all sides, and to direct at 
her will the policy of her importations and exportations, that is to 
say, to regulate her internal commercial and industrial activity. 

Does this mean that her commercial liberty was complete, and that, 

access to and circulate unrestricted in the rest of the provinces, and, reciprocally, 
the products of the rest of the provinces and merchandise imported into them 
have free access to and circulate unrestricted in Eastern Rumelia." Article 196 
drew a deduction from this unity of customs area : " Customs tariffs are levied 
by the administration of the domains of the province, according to the treaties 
and according to the tariffs in force in the empire." 
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consulting her own interests only, she might at her will regulate the 
policy of her importations and exportations ? No, not yet; for the 
Treaty of Berlin forbade it, and always will forbid it for two rea- 
sons; and nothing warrants us to say that independence has re- 
moved her incapacities on this point. In the first place, according to 
Article VIII, the natives and the commerce of all the Powers must 
be treated in Bulgaria on the basis of absolute equality. As has 
been remarked elsewhere, this is equivalent to promulgating the 
obligatory insertion of the most favored nation clause in all the 
Bulgarian treaties of commerce. This would not mean so very much, 
the clause being rather generally rhetorical in nature, and working 
only relative embarrassment; its interpretations are wide and its 
sphere of application singularly variable. But the article in the 
Treaty of Berlin is absolute, and seems indeed to exclude every kind 
of direct or indirect tax or any preference whatever. It is only with 
regard to Turkey that the Powers have permitted Bulgaria to over- 
look any rigorous observance of equal treatment. Servia was sim- 
ilarly taxed at Berlin with the same servitude. 5 

But, through the desire to preserve from the economic point of 
view the integrity of the Ottoman Empire so favorable to their 
privileged commerce, the signatories to the Treaty of Berlin have 
imposed upon Bulgaria, 6 as well as upon Roumania 7 and upon 
Servia a last economic incapacity; these three states are inhibited 
from levying transit toll upon merchandise passing through their 
territory. This is as much an economic as it is a financial servitude ; 
but nothing maintains, from the commercial point of view, the 
desired integrity of the Balkan peninsula. The coming of full in- 
dependence could not yield any different results with respect to this 
matter than came from the creation of the semi-sovereign state; 
and only an agreement between Bulgaria and the Powers interested 
can bring about an abandonment of their privilege. 

In a general way, from the commercial point of view, the recogni- 

5 Art. XXXVII of the treaty. 

6 Art. VIII. 

7 Art. XLVIII. 
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tion of Bulgaria as an independent kingdom can bring to her only an 
indirect advantage ; to give full power to exercise her right of treating 
with the other states and to deprive the latter of every pretext to 
give to each other and have bought for them severally a condescending 
attitude. 

The proclamation of independence, from a certain point of view, 
might even have cost her dearly. Bulgaria had in effect concluded 
with the suzerain Turkey certain most advantageous treaties of com- 
merce, which renewed to the profit of the Principality the ancient 
economic union. By removing all taxes on imported Turkish prod- 
ucts, of little account at best, the government at Sofia had obtained a 
highly advantageous regime for her exportations into the empire. 
These consist in major part of cattle and produce; but there are also 
imported certain manufactured products, lace-works, and in par- 
ticular the " chei'aks," a sort of coarse cloth of which the Turkish 
army uniforms are made, and whose exportation, almost entirely free 
from tariff duty has risen from 18 or 20 million francs to more 
than 40 million annually. Almost the very first thing Turkey did 
upon learning of the proclamation of independence, was to raise the 
duties to 11 per cent., a quasi-prohibitive tariff, and to make use of 
a new politico-economic weapon against all Bulgarian merchandise, 
which she has lately so thoroughly perfected and generalized: the 
boycott. But this state of affairs has come to an end, a provisional 
modus vwendi having been established until the negotiations between 
the two countries which promise to come to a satisfactory issue, shall 
have put again into effect a commercial regime analogous to the 
treaty of commerce of 1907, which contained features of a quasi- 
customs union. 

Post and Telegraphs, Lighthouses 

When a state has the power to enact its own tariff, it means that 
it already controls its transportation means, at least in part. If not, 
then the state is sovereign in name only. To be sure, it has not the 
right definitively to close its gates to commerce and to international 
relations except under the penalty of placing itself without the pale 
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of the community of states ; but it has the right to restrict or to open 
wide, according to conditions of which it alone is the judge, the gates 
of its territory to international circulation. If this were true only 
from the point of view of sanitary protection, the legitimacy of this 
attitude is evident. With regard to national security, military pro- 
tection, protection of home labor, immigration, the election of 
domicile by aliens, this attitude imposes itself equally upon the 
mind of the thoughtful. The control at least, and the supervision of 
the railways, the postal and telegraph service, etc., belong eminently 
to the essential services of the state. 

Upon all these matters, to be sure, Bulgarian sovereignty had, 
properly speaking, not been limited. The Sobranje has always 
freely voted the laws with regard to epizootic diseases and also the 
laws regarding sanitary protection that it deemed proper. The 
Bulgarian Government has itself freely created and developed its 
postal and telegraphic system, and, in principle, its railroad system. 

And yet, the Turkish heritage, in Northern Bulgaria as well as 
in Bumelia, has weighed heavily upon the government's activity, and 
in particular with regard to the railways. 

When examining the Turko-Bulgarian protocol of Constantinople, 
we discover forthwith in four of its articles the regulation of diffi- 
culties of this kind. Three of these four articles are of slight im- 
portance, and we pass them by rapidly. 

The first refers to the Rumelian posts and telegraphs. Elsewhere 
we have had occasion to refer to the rents which the Provincial Gov- 
ernment was paying to the Imperial Treasury. But, in addition to 
these rents, the Ottoman Government levied upon the province certain 
revenues reserved to the empire : customs revenues, and in particular 
post and telegraph revenues. 8 The payment of the customs revenues 

s Organic Statute, Chapter I, Art. 16: "Eastern Rumelia contributes to the 
general expenses of the Empire in the proportion of three tenths of her revenues, 
not counting those reserved to the Empire." Art. 17: "The customs and the 
post and telegraph revenues of the Province are reserved to the Empire. The 
financial administration of the Province forwards the net balance thereof to the 
Imperial Government according to the dispositions of the present statute and 
according to the rules and regulations annexed thereto." 
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did not lead to any negotiations, for the reason that a definite pay- 
ment of a sum representing the customs revenues, amounting to 
5,000 Turkish pounds, was included in the amount of the dues. 9 

Regarding the post, telegraph and telephone revenues, the Bul- 
garian Government acknowledged itself the debtor of the Empire 
for an amount of 110,000 francs. 10 On this point we shall not 
review in detail the Turkish claims. It will be sufficient to state 
that in 1906, an arrangement had been concluded between the two 
governments upon this same matter. In virtue of this arrangement 
the government at Sofia consented to reimburse the Imperial Govern- 
ment for the wires and apparatus destroyed by the Russian troops 
during the war of 1878; it also acknowledged itself debtor of the 
Empire in the amount of 60,000 piastres for Imperial postage- 
stamps delivered by the administration of the Empire to that of the 
Province, and of half of the postal revenues, and all of the telegraph 
revenues. 11 

The second article of the protocol to which we have referred, 12 
deals with the International Sanitary Commission established at 
Constantinople, which levied a tax for the visit and for the granting 
of licenses to Ottoman vessels. The Bulgarian vessels, like all the 
other vessels in the Imperial harbors, having been benefited by this 

» Organic Statute, Chapter VIII, Art. 195: " The equivalent of the net annual 
balance of the customs revenues, appraised at the fixed sum of 5,000 Turkish 
pounds, is due the Imperial Government." 

io Turko-Bulgarian protocol, Art. 3. 

ii This, in virtue of Article 198 of the Organic Statute, which reads as 
follows : " By way of compensation regarding post and telegraph revenues, it is 
agreed as follows: 1st, the Imperial Ottoman Government furnishes to the 
Government of the Province the quantity of special postage-stamps necessary to 
the postal service of the Province; 2nd, half of the amount derived from the 
sale of said postage-stamps is to be paid over to the central government; 3rd, 
the other half accrues to the Province to cover the expenses of the post and 
telegraph administration, said expenses being borne by the Province; 4th, a 
special set of books is to be kept for recording the receipts deriving from the 
international telegraphic correspondence. This category of receipts are to be 
turned over by the general government to the Imperial telegraph administration 
in conformity with the existing laws." 

is Turko-Bulgarian protocol, Art. 5. 
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arrangement, the Bulgarian Government pledges itself on this ac- 
count to pay a sum approximating 60,000 piastres. 

Finally, in the third article, an indemnity of about 100,000 francs 
is similarly stipulated 13 in favor of the lighthouse company. This 
company, which is French, having secured the concession for build- 
ing and exploiting lighthouses in Turkey and on the coast of the 
Black Sea belonging to Bulgaria and Rumelia, it was found that 
the Bulgarian Government had been levying tolls in the place of the 
concessionnaire, in part dispossessed on the Bulgarian coast, but 
left in full possession of its exploitation along the Rumelian coast. 
The Bulgarian Government, moreover, it would seem, intends to 
leave the company in the full enjoyment of its rights until the con- 
cession shall, in the natural course have ended. 14 

Customs, lighthouses, posts and telegraphs, the negotiation of all 
these matters presents the clear character of an arrangement of 
things that have vanished. These were matters regarding which no 
serious difficulty could have arisen to imperil the recognition of in- 
dependence. The question of railways is quite a different one. 
The daily press has made much of it; it has been the cause of 
negotiations of a very thorny nature. 

EASTERN RAILWAYS 

It is of vital necessity for a state to have control over the agencies 
of public communication, especially over railways and posts. From 
the internal point of view, their proper operation is indispensable 
to the economic, prosperity of the nation. From the external point 
of view, the state, through them, is put into touch with the rest of 

is Turko-Bulgarian protocol, Art. 4. 

14 See dispositions in the Organic Statute regarding the lighthouse company. 
Art. 199: "An official of the lighthouse company is attached to the Sanitary 
Service at Bourgas to levy the lighthouse tolls in conformity with the existing 
tariffs, and in accordance with the rules and regulations in force." Art. 200: 
" The expenses for installing and maintaining the lighthouses are incurred by 
the concessionary company." Art. 201 : " If the necessity for new lighthouses 
along the shores of Eastern Rumelia is clearly shown, they shall be erected after 
a preliminary agreement with the Province." 
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the world. Through them, likewise, the state provides all the needs 
of governmental action, and in case of need, provides the means for 
its own security. We can not imagine, for instance, that the state 
should be willing to tolerate within its territory a railway system 
exploited by a foreign company, and not have the power to proceed 
against such system, or should be willing to tolerate within its terri- 
tory railway lines owned by some other state. This, however, was 
the situation in Bulgaria. The Treaty of Berlin, Art. XXI, 
stipulated : " The rights and obligations of the Sublime Porte with 
regard to the railways of Eastern Rumelia are integrally affirmed." 
This fact was obvious, since the Province continued to form an in- 
tegral part of the Ottoman Empire. At the time of the reunion of 
the two Bulgarias, the situation might have been modified, either by 
direct agreement between the Principality and the Porte, or in the 
act of Top-Hane. But it was not. It does not appear that the 
question was at all agitated by M. Tzanoff, the Bulgarian negotiator, 
who was first of all bent upon securing recognition of the accom- 
plished fact; and Article XXI, therefore, remained in effect. 

There were two lines of Rumelian railways. The central line, 
from Moustapha-Pacha, frontier of Rumelia and of Turkey, to 
Vakarel, frontier of Bulgaria and of Eumelia. This line, part of 
the Paris-Constantinople line, has in Turkey a branch line to 
Dedeagatch, commercial harbor on the iEgean Sea. 

The second Rumelian line was only a local line, the beginning of 
a line which it was intended should connect Constantinople with the 
Danube, via Choumen ; it connected with the main line at Harmanli, 
ending at Yamboli in the plain south of the Balkans. 

The operation of these two lines was entrusted in 1885 to the 
Eastern Railway Company, an international company whose ad- 
ministrative and technical headquarters were in Vienna and Con- 
stantinople, respectively, and whose personnel and directorate were 
entirely independent of the Bulgarian Government. 

Desirous of utilizing the means within its reach, after building 
a junction line between Sofia and Philippopoli, the Bulgarian Gov- 
ernment extended the local line from Yamboli toward Bourgas. This 
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Rumelian harbor had indeed no means of communication with the 
interior and Turkish outlets only were open to Rumelian products. 
Tt meant the building of a railway line about 110 kilometers in 
length. The law of January 22, 1889, directed the responsible gov- 
ernment to proceed to the execution of the project, and the line was 
opened to traffic in May, 1890. 

The effects of dependence were immediate; dependence deprived 
the government of the power to control railways, and in particular 
of the right to enact a tariff law. The Eastern Railway Company 
saw in the new Yamboli-Bourgas line the competing line which 
Avould naturally deflect toward the Black Sea, the company's natural 
terminal, all the products of Eastern Rumelia, to the detriment of 
Dedeagatch and Constantinople, and of the traffic of the principal 
line as well. Since the Eastern Railway Company controlled the 
local Harmanli-Yamboli and Belova-Harmanli lines, and the prod- 
ucts not only of Rumelia, but of Northern Bulgaria and of Sofia 
had to use its railway system, the company found it an easy matter 
to accomplish, by means of its tariffs, a deflection of the traffic toward 
the iEgean Sea, and to render the harbor of Bourgas inaccessible 
through the high cost of transportation. This harbor, which had 
cost Bulgaria more than eight million leva (francs) was in this 
manner blockaded from the land side. 

Immediately the government at Sofia began to search for the 
means to relieve the situation. It was at first proposed to repurchase 
the Eastern Railway system ; but, in view of the presumptions of the 
company, it became necessary to assume a different attitude. It 
was decided to build a parallel line, which, starting from the 
Rumelo-Bulgarian frontier should effect a junction at Bourgas and 
pass through the whole of Rumelia. 

The blow penetrated the company to the quick. It feared the 
parallel operation and resolved to offer to the Bulgarian Government 
to repurchase the operation of its system (1898); the agreement 
arrived at was on the basis of the average revenue for the last five 
years capitalized for a period of 50 years, or a total of 24,850,863 
francs. The Sobranje ratified the agreement. But where find the 
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twenty -five million francs? The project for a loan was elaborated, 
but a lender had to be found; moreover, the company had entered 
into conversation with the financiers of Vienna and Paris, and a 
veritable financial boycott was decreed. The Minister of Finance, 
M. Teneff, and the Minister of Foreign Affairs, M. Eatchevitch, 
went together to Vienna in the hope of securing the loan. The 
financiers, however, threatened to demand the destruction of the 
work begun on the Tchirpan-Nova-Zagara line as a condition for 
the re-establishment of Bulgarian credit. The Bulgarian officials 
obtained but one offer : the renting of the line by the Eastern Bail- 
way Company at a ridiculous rental, which meant its indirect but 
eventual sequestration. They had to promise also that the construc- 
tion of the parallel line should not be resumed, nor that the construc- 
tion of any other similar line should be undertaken within twenty- 
five years. The convention was signed March 15, 1899. Still, the 
loan could not be realized; the government had to be satisfied with 
an advance sum of thirty million in the form of treasury bonds 
guaranteed by the tax on tobacco. And lastly, the Sultan having 
refused his consent to the repurchase of the concession, it became 
necessary to heed his decision since he was an interested third party. 

The evident result of the negotiation had been to lead the Bul- 
garian Government to abandon the parallel line and to tie its own 
hands. 

If, moreover, it had been possible to liberate Bourgas, it would 
have proven an inefficient palliative. For, the trouble was of a 
wider nature, it had its root in the very fact of foreign operation, 
according to M. Bousquet: 1S 

This company treats with the Bulgarian Government as one govern- 
ment does with another. It takes no account of the interests of the 
country through which it passes, or subordinates them to its own, organ- 
izes its services, and establishes its tariffs not with the view of bringing 
the greatest possible sum of advantages to those regions through which 
it operates, which, in a new country, should be the object of the adminis- 
tration of a state, but solely with the aim of increasing its receipts. One 
can not very well blame it for thinking above all things of the dividends 

is Bulgarian Railways, 1910. 
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of its stockholders, but it is obvious that the interests of a private ex- 
ploitation do not generally comport with those of a good national 
economy. 

These economic grievances had exasperated the Rumelian popula- 
tion. To speak plainly, they complained of the unconventional ways 
of the employees, who eould not speak Bulgarian, the little care the 
company took to please the travellers, the slow speed with which the 
trains moved, and even the unheard of pretension repeatedly mani- 
fested not to accept Bulgarian coin. From the Bulgarian Minister 
of Finance himself we have been able to gather a number of not 
lesser grievances: the poor condition of the railways, the notorious 
insufficiency of artistic buildings, the insufficient power of the 
locomotives, often incapable of climbing the steep hillsides of the 
Balkans. The storehouse at Moustapha-Pacha centralized the loco- 
motives and railroad cars on Turkish territory, abandoning Bulga- 
rian stations and letting staple goods accumulate. The danger would 
even have been greater in time of mobilization. The superstructures 
not being in condition to carry powerful machines, it became im- 
possible for Bulgaria to transport her troops, and in particular her 
artillery and convoys. The economic servitude was developing a 
paralysis of the military power and became intolerable. 

These conditions remained the same until within the most recent 
times; for, when the Turkish revolution broke out, a strike among 
the employees of the Eastern Railway Company was declared; and 
communication was completely interrupted. It was reported in Bul- 
garia that the strike had taken place by order, and that the strikers 
had received word to that effect from Constantinople. Since this 
happened about the time of the proclamation of independence, it 
seemed as if the Turkish Government desired the continuation of the 
strike which handicapped the Bulgarian Government greatly in the 
execution of its mobilization. But it was soon learned at Sofia that 
on the Turkish side of the system work had been resumed in part 
and that ammunition cars had reached the frontier. The Bulgarian 
Government, requested to do so by the company, caused the line to 
be occupied by the troops and replaced the personnel with the 
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officers of the engineer corps of the army (9/22 September, 1908). 
Shortly afterwards, when the strike had come to a sudden end, the 
company demanded that the operation of the road be put again into 
its hands; but this request was met with summary refusal. In 
possession of the railways, the Bulgarian Government meant this 
time to remain in possession of them. It offered, to be sure, to 
come to an agreement as to an indemnity, but the company evaded 
acceptance of this proposition, and preferred to take the matter to 
Vienna and to Constantinople. The cabinet and the king having 
in the meanwhile proclaimed the country's independence, the railway 
question became only one of the features of a still greater difficulty. 
It can not be denied that the government had in this matter 
dealt a real stroke of might which can be justified only by reasons of 
state. The Bulgarian ministry has ever since tried to make it appear 
as a measure of expropriation for the public good. This viewpoint 
might be sustained if one merely affirmed that the public utility of 
the measure was abundantly demonstrated. It is none the less true 
that the proffered indemnity lacked one of the essential qualities of 
expropriation indemnities: it may have been just, but it was not 
necessary. Besides, it did not constitute expropriation, but with- 
drawal of a concession ; and we can not speak of expropriation when 
property is not involved. In the course of the long series of con- 
tentions engendered by this seizure, an attempt was made to make 
it appear that Turkey was the proprietor, and the company the 
tenant; but this was not so. The state is not the proprietor of the 
public domain; it exercises only the right of guardian or of super- 
intendent whose one particular authority is the right to grant licenses 
of exploitation, and also to cancel such licenses if public utility de- 
mands it. Bulgaria could not have justified her acts except by prov- 
ing that the eminent right of Turkey had passed into her hands at the 
time of the Bumelian revolution. To show this it would have been 
necessary to prove that at the time the transfer of sovereignty, that 
is to say, annexation had taken place ; and this assumption Bulgaria 
has been unable to uphold in law. She has contended that the 
declaration of independence accomplished this transfer of sovereignty, 
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a contention which is inadmissible at a time when this unilateral 
act which, having nowhere been recognized, must be considered as not 
having taken place. 

Nevertheless, the manner in which Turkey had exercised her 
right of concession being open to criticism, it became necessary to 
discuss the subject of a double indemnity, which Bulgaria acknowl- 
edged was due the Ottoman Government as grantor and the dis- 
possessed company as grantee. 

The first question to arise concerned the date of expiration of the 
concession. In a contract dealing with a concession, what is generally 
most important is the exact date when the concession is to begin and 
to end. But here it was different, since the concession which was 
granted the Eastern Railway Company was a singular one, a con- 
cession rewritten at five different periods, whose point of departure, 
hence whose duration, could be discussed. 

In the first place, an original company, directed by Baron Hirsch, 
had obtained from the Porte, in 1869, a lease for ninety-nine years 
for the construction and operation of the railways, and had entered 
into a contract with the Austrian " Siidbahn " for their operation. 
The proposition made by the building company not being accepted 
by the " Siidbahn," Baron Hirsch formed the same year a separate 
operating company which should pay to the building company a 
rental, guaranteed by the Turkish Government, of 8,000 francs per 
kilometer railway. The building had but just begun when Baron 
Hirsch succeeded in modifying the agreement: the construction of 
the system contemplated was curtailed by cutting out all branch 
roads; and to the operating company he proposed a sharing of the 
profits to which the Turkish Government would not be a party until 
the day when all the lines should be completed, and fixing the date of 
the expiration of the lease at fifty years after said completion. But 
such became the course of political events that followed that the con- 
struction of the system never came to an end, thus leaving the date 
of the expiration of the lease undecided, and the clause regarding the 
division of the profits inefficacious. In 1880 the company was re- 
organized and its headquarters transferred to Zurich. And a little 
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time afterward, when Turkey was in need of money, the company 
made a loan to Turkey of twenty -three million francs at 7 per cent., 
on condition of a new division, final this time, of the profits. 

This new arrangement of December 10, 1885, still refers to a lease 
for fifty years, but entirely omits to state the date of its beginning. 

Afraid that it would incur the hostility of the Bulgarian Govern- 
ment, the company in this contingency improved its opportunity 
when the Porte was again in need of money, and by a new agree- 
ment in 1893, approved by the Irade of February 15, 1894, raised 
the previous loan of twenty-three million to forty million francs, in 
consequence of which it was stipulated that the railway system should 
now be considered as completed, and that the term of the lease should 
run for fifty years, beginning January 1, 1908. In reality we are 
here dealing not with a lease of fifty years, but with one of eighty- 
four years duration, if we bear in mind the year 1874 when all 
construction work ceased; but of seventy-eight years duration if we 
go back to 1880 which is the year when " The Company for the 
operating of Eastern Railways," was formed. Anyhow, in spite of 
the period of fifty years originally fixed for the lease, it can not be 
doubted that the Turkish Government is legally bound until 1958, 
since it has stipulated so expressly. 

But while the Bulgarian Government acknowledges that it must 
indemnify the company for having been dispossessed, can it be said 
that it must accept the term of this lease % Has the Rumelian branch 
of the system at any time escaped control by the Government at Con- 
stantinople ? This has been maintained in Bulgaria where the con- 
ventions of 1872-1874 and the convention of 1880 alone are held to 
oppose the Government of the Principality, that is to say, Bulgaria 
declares that the term of the lease covers a period of either sixteen 
or twenty-four years. 

To sustain this view, it has been said that since 1879, the Sultan 
no longer had the power by himself to grant exploitation rights. 
This, in our judgment, is an error. 

Article XXT of the Treaty of Berlin declares that the rights and 
obligations of the Sublime Porte regarding this particular railway 
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are maintained. Acquired rights only, say the adversaries of the 
lease; but neither the faculty to modify them, nor that of creating 
new ones. In approving the creation of this province, this new moral 
factor, to which the Sultan had transferred, or with which he had at 
least shared his administrative powers, was to consult the Provincial 
Assembly and the government. This broad interpretation of the 
Treaty of Berlin does not seem exact to us. We believe, on the con- 
trary, that whereas Rumelia remained a province and an integral 
part of the Turkish Empire, individually it possessed only such 
rights as had been distinctly conferred upon it; and in order to 
know what are these rights and powers, we must consult the Organic 
Statute. Article 13 of this Statute reads as follows: 

The legislative power of the province exercises exclusive competence 
over : * * * the laws governing the public highways and the grant- 
ing of leases, the construction and operating of the provincial railways, 
as well as all laws regarding public works that are not executed at the 
expense of the Empire. 

Now, it is quite evident that the Eastern Railways are not rail- 
ways of provincial interest, and also that public works have been 
built in part at least, at the expense of the Empire. Besides, Article 
19 is still more explicit: 

The customs, the posts and telegraphs, the lighthouses and the rail- 
ways of interest to the system of communication of the different provinces 
of the Empire among themselves and of the Empire with Europe, as well 
as the manufacture and sale of army weapons and of gun powder are 
reserved to the Empire. * * * 

The article concludes by stating that the governor-general shall 
not interfere in these administrations except to expedite the service 
and insure the discipline. " Railways of interest to the system of 
communication of the different provinces of the Empire among them- 
selves and of the Empire with Europe," what paraphrase could better 
designate the great Paris-Constantinople railway, traversing Mace- 
donia, Rumelia, the Adrianople and Constantinople vilayets ? 

Thus, in virtue of the Organic Statute, neither the legislative nor 
the executive power of the Province have the right to intervene in 
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contracts effected by the Ottoman Government with the Eastern Rail- 
way Company. Under the power of the Treaty of Berlin, any ex- 
tension of lease granted by the Porte seems to us, therefore, above 
all objections. But we have still to consider whether or not the 
situation has changed since 1885, in consequence of the act of Top- 
Hane. We are inclined to believe that the situation has changed, 
since we have affirmed that in virtue of this act and of the subsequent 
extension given to it, the Porte retained in Kumelia the mere right 
of suzerainty only, which does not, from whatever angle we may 
examine it, include concessionary power. In accordance with and 
only in accordance with the terms of annexation, Bulgaria might, 
therefore, have considered the convention of 1893 as not having taken 
place. But, granting that her government, for the sake of diplomatic 
ceremony, admitted that the juridical situation of Rumelia had not 
been modified by the union, and granting besides that the Top-Hane 
act may be interpreted as maintaining the material and pecuniary 
advantages assured to the Sultan by the Treaty of Berlin, the Bul- 
garian Government must admit the date of 1958 as the date of the 
expiration of the lease, as in fact the Minister of Finance did admit 
in his report to the Sobranje, and indemnify the company for de- 
priving it of the enjoyment of its right extending over a period of 
fifty years, which would according to the computation of M. Bous- 
quet amount to about forty-four million francs. In virtue of the 
contract of 1880, the Turkish Government was to have received 
forty-five per cent of this sum. 

This sum represents the lucrum cessans. The company claimed 
besides an indemnity because of the damnum emergens which the 
cancellation of its lease would bring to it. Several of its pretensions 
in this respect seemed to be rather ill-founded, 16 but it is certain that 
the per kilometer profit of a railway system increases according to 
the extent of it, and that it is customary in expropriation cases or 
in the case of lease cancellation to take account of all the profits that 
can be proven directly. Under this claim, M. Bousquet estimates 

ie The Bulgarian Government was never inclined to admit that it was in any 
way indebted to the company under this claim. 
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that there might be due the company, about 3 and one-half million 
francs covering a period of fifty years. The total indemnity due 
the company might in this way amount to nearly forty-eight million 
francs. 

Are there other rights that the Porte can enforce against the Bul- 
garian Government ? The loss of power to grant privileges, resulting 
from the transfer of sovereignty could not possibly give rise to a 
claim for indemnity. Unless there is an agreement to the contrary, 
whenever dismemberment goes on, the public domain of the severed 
state passes ipso facto to the annexing state, which is not bound to 
reimburse the original state for expenses incurred in administering 
and improving that domain. This is so regarding the highways ; why 
should it be otherwise regarding the railways. Still, considering the 
Turkish Government as the proprietor of the railway line, the Bul- 
garian Government has acknowledged itself obliged to indemnify it. 
This is a settlement of a purely political convenience, and need not 
be examined juridically. 

With this understanding, a lump sum of forty million francs has 
been stipulated in the Turko-Bussian and Turko-Bulgarian protocols 
for the object of indemnifying at the same time the Ottoman Treas- 
ury and the Eastern Railway Company. In consequence of a subse- 
quent agreement entered into in September, 1909, between the Porte 
and the company, the latter is to receive a lump sum of nineteen mil- 
lion francs. It is to receive from the Bulgarian Government an 
additional indemnity which Article 7 of the protocol of Constanti- 
nople declares in the following terms: 

Bulgaria's immediate debts to the Eastern Railway Company, result- 
ing from the confiscation of operating stock and material seized, etc., 
* * * together with the operating indemnity beginning Sept. 9/22, 
1908, for the railway lines occupied until the time of the adjustment of 
the portion due said company of the 40 million francs specified in 
Article 3 of the St. Petersburg protocol, shall be mutually agreed upon 
between the Bulgarian Government and the company. 

There is no need of commenting upon this article: the Bulgarian 
Government acknowledges itself as directly indebted to the company 
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for railway receipts collected and for material losses sustained by the 
company, resulting from dispossession, from the date of said dis- 
possession to the time of the Turko-Bulgarian protocol. 17 

Georges Scelle. 

if Under the terms of this article, a detailed accounting system has been kept 
by the two parties, and in consequence of laborious negotiations an agreement 
was reached, signed and presented to the Sabranjg. It bears date of June 13/26, 
1909, and is signed by Mr. Liapscheff, Secretary of Commerce, and by Mr. Ulrich 
Gross, director of the Eastern Railway Operating Company. 

[TO BE CONTINUED.] 



